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1. General characteristics of the dissertation 

1.1. Significance and relevance of the topic 

 The proceedings for the contentious judicial administration of civil 

relations differ fundamentally from the classic civil process, which is considered 

a protective-sanctioning procedure. The administration of civil relations carried 

out by the court is a deviation from its typical judicial activity. The issues subject 

to proceedings examined in the dissertation reveal significant legal and social 

significance - the exercise of parental functions, the imposition of measures to 

protect against acts of domestic violence, the settlement of relations between co-

owners in connection with the use and management of jointly owned property, 

filling gaps and adapting contractual relations to new circumstances, determining 

appropriate measures to protect damaged collective interests. All these widely 

applicable proceedings raise a number of questions, which can only be answered 

by analysing the legal nature of contentious judicial administration proceedings 

and the manner in which they are conducted. 

In the course of work on the dissertation, an attempt was made to find a concept 

similar to contentious judicial administration of civil relations in foreign 

legislations, but unfortunately none was found. Another difficulty in conducting 

this study is the lack of a uniform procedural codification of the applicable rules 

for contentious judicial administration. 

Bulgarian legal literature lacks a complete, independent and comprehensive 

study on the subject, which justifies the need for such a study. This would shed 

light on this part of procedural law, which often remains `beyond` legal attention, 

even though it is widely applicable in judicial practice. 

1.2. Subject, purpose and objectives of the study. Methods used 

The subject of the study is the proceedings for the contentious judicial 

administration of civil relations and the invariably related general characteristics, 

essential features, legitimate persons, competent authorities, the procedural order 

in which it is initiated and developed, the act by which the proceedings are 

concluded and the exercise of judicial review over it. Analysing the essence of the 

proceedings is unthinkable without comparing them with other proceedings and 

studying specific proceedings for the contentious judicial administration of civil 

relations. 
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The aim of the dissertation is to develop a general concept of the proceedings 

for the contentious judicial administration of civil relations and to examine in 

detail some of the most applicable proceedings in practice. 

The study sets out the following tasks: to define the concept of `contentious 

judicial administration of civil relations`, to identify its characteristic features, to 

examine the procedural rules for its conduct, to compare it with other similar 

proceedings and to analyse individual cases, as well as to clarify the concept of 

the best interests of the child in contentious judicial administration proceedings. 

The methods used in the scientific research are: historical, comparative-legal, 

critical-analytical and legal-dogmatic. The following techniques were used to 

overcome the identified gaps: analogy of law, law enforcement with an argument 

from the contrary and with an argument for the stronger ground. Proposals have 

been made for the interpretation of certain legal provisions, as well as proposals 

de lege ferenda for the improvement of the legal framework. 

1.3. Scope and structure of the dissertation 

 The dissertation is 383 pages long and includes a title page, table of 

contents, list of abbreviations, introduction, three chapters, conclusion, 

declaration of originality, and bibliography. The bibliography covers 180 titles 

cited in the dissertation, of which 162 are in Cyrillic and 18 in Latin. A total of 

193 court acts and 18 other sources, including electronic ones, have been used. 

The dissertation contains 860 footnotes. 

 

2. Brief summary of the dissertation 

 2.1. Introduction 

 The introduction contains an overview of the issues, subject matter, 

purpose, objectives and methods used in the dissertation. A brief summary of the 

issues examined in each of the three chapters and in the conclusion is provided. 

2.2. Chapter One 

Chapter One is devoted, on the one hand, to the essence of contentious judicial 

administration of civil relations. Based on the procedural actions that constitute 

the claim process, its place in Bulgarian civil proceedings is examined. The 

question of legal disputes as a dividing line between the court's activities in the 

administration of justice and in administration is raised. The competence granted 

to the court to lawfully intervene in certain civil legal relations is analysed, 

determining the possible behaviour of the parties within the framework of existing 

undisputed rights, as well as to amend them, terminate or fill gaps in them, guided 
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by legally established criteria, in order to resolve the non-legal dispute that has 

arisen between them. The subject of the proceedings is not a dispute over the 

existence or non-existence of a substantive right, but how it should be exercised, 

respectively how the relations between the parties should develop. The legal 

dispute is referred to the competent authority, which aims to resolve it by means 

of an act that does not have substantive legal force and can therefore be amended 

or revoked if circumstances change. It follows that proceedings concerning the 

contentious judicial administration of civil relations are not part of civil 

proceedings as the administration of justice, but constitute lawful intervention by 

the authority empowered to do so, which is carried out in special proceedings 

conducted in accordance with the rules of civil procedure. 

The following proposal has been made for a working definition of the concept 

of contentious judicial administration of civil relations: bilateral, contentious 

proceedings, the subject of which is a non-legal dispute that has arisen 

between equal parties, subject to resolution by an act replacing the parties' 

failure to reach a voluntary resolution, which does not have the force of res 

judicata and may be revoked or amended if the circumstances in objective 

reality change. 

On the other hand, a brief historical overview of the legal regulation of civil 

proceedings in Bulgaria in the period from the Liberation (1878) to 1990 is 

provided. In legal theory, a distinction was made between `contentious` and `non-

contentious` jurisdiction, with `contentious` meaning only claim proceedings and 

`non-contentious` meaning the so-called `protective proceedings`. Procedural 

thinking has not fully developed all aspects of civil procedure `beyond` protective 

and sanctioning proceedings, in the direction of revealing the judicial activity of 

administering relations between the parties. In the more recent procedural legal 

doctrine, this has been overcome to some extent, as the concept of contentious 

judicial administration has begun to be clarified by distinguishing it from both 

contentious proceedings and protective proceedings. It can be concluded that 

although some of the proceedings concerning contentious judicial administration 

of civil relations were examined fragmentarily in the legal doctrine at the time, 

there was no general procedural regulation of the proceedings. 

With regard to the proceedings on contentious judicial administration 

examined in the dissertation, at the beginning of each of them, special attention is 

paid to whether there was a previous regulation in our national legislation, and a 

brief comparative analysis is made between the repealed provision and the current 

one. 



6 
 

The procedural characteristics of the proceedings concerning contentious 

judicial administration of civil relations and their specific subject matter – the 

resolution of non-legal disputes predominantly related to the manner of exercising 

civil rights by the subjects of the legal relationship – are also indicated and 

analysed. The purpose of the proceedings is to replace the missing will of the 

parties in the cases specified by law, with the court intervening and managing the 

legal relationship, determining its content as appropriate. 

The right to request the resolution of a non-contentious dispute is characterised 

by its distinction from the right to bring an action and the right to request the 

assistance of the court with a request for non-contentious judicial administration. 

A comprehensive analysis has been made of the development of the proceedings, 

starting from the referral to the competent authority to its final decision, and the 

possibility of judicial review. Emphasis is placed on duly legitimised parties and 

the possibility in some cases for the court to initiate proceedings ex officio. The 

manifestation of the principles of civil procedure is examined, in particular the 

narrow application of the principle of dispositive principle, at the expense of the 

broad application of the principle of ex officio principle, especially when issues 

concerning children are involved. 

The possibility of applying various procedural legal institutions in contentious 

judicial administration proceedings is examined. However, the rules on the 

transfer of contentious rights and the figure of the assisting party are not 

applicable, and the possibility of issuing atypical court decisions and bringing a 

counterclaim is also denied. The possibility of revoking final decisions rendered 

in the proceedings is examined, and the answer is negative, on the one hand, due 

to the lack of res judicata of the final decision, and on the other hand, due to the 

existence of another procedural means of protection. 

A parallel analysis of the proceedings in contentious judicial administration of 

civil relations with other proceedings is also made. 

The main focus is on the similarities and differences with the general claim 

process. The most significant similarities are: the bilateral and contentious nature 

of the proceedings, as well as the same jurisdiction and venue for the disputes. 

The main differences are related to the absence or presence of a legal dispute, 

respectively, and the res judicata effect of the final decisions rendered in the two 

proceedings. The activities carried out by the court are also different - in terms of 

administration - in contentious judicial administration proceedings and in terms 

of adjudication - in civil proceedings. 
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The ratio between contentious and non-contentious judicial administration is 

of interest. Both proceedings differ from the typical activity of the court in 

providing protection and imposing sanctions. However, unlike contentious 

judicial administration proceedings, protective proceedings are unilateral and 

non-contentious and are codified in the Civil Procedure Code. The most 

commonly applicable in practice are notarial proceedings, in which the competent 

authority is not the court but the notary public. In some cases, contentious judicial 

administration proceedings may be transformed into non-contentious 

proceedings, for example, proceedings under Article 127, Paragraph 2 of the 

Family Code, if the parties submit an agreement to the court that is not contrary 

to the interests of the child. 

A distinction is made between arbitration proceedings and contentious judicial 

administration proceedings. The main similarities are expressed in the possibility 

for arbitration to consider non-legal disputes related to the supplementation and 

amendment of the contract or its adaptation to newly arisen circumstances, similar 

to the judicial competence in contentious judicial administration proceedings. The 

main differences relate to the competent authority, the rules of procedure, the 

nature of the decision and the possibility of judicial review. 

The nature of proceedings for the restriction and deprivation of parental rights 

as a means of protecting a child in situations where a parent is unable or unwilling 

to care for the child is analysed. The opinion is taken that the proceedings under 

Article 133 of the Family Code are of a claim nature, but some of the techniques 

characteristic of contentious judicial administration proceedings are applicable to 

them. It is not excluded that proceedings for the restriction and deprivation of 

parental rights may be complicated by the development of contentious judicial 

administration proceedings in the course of the proceedings – when determining 

provisional measures while the proceedings are pending or subsequently when it 

is necessary to change the regime of personal relations or the place of residence 

of the child. 
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2.3. Chapter Two focuses on the current issue of the best interests of the child 

and its reflection in proceedings concerning the contentious judicial 

administration of civil relations. The concept is clarified by analysing each of its 

manifestations – as substantive law, as a fundamental interpretative legal principle 

and as a procedural rule. The right to be heard is examined as a necessary 

guarantee for the protection of the interests of the child in court proceedings. 

The most numerous group of proceedings concerning contentious judicial 

administration is also examined – for the resolution of disputes in family law 

relations between parents in connection with the exercise of their parental 

functions, as well as conflict issues concerning the rights of the child. 

Firstly, proceedings under Article 59, Paragraph 2 of the Family Code 

are examined – in cases where, in divorce proceedings, the parents fail to reach 

an agreement on the children, settling issues relating to the exercise of parental 

rights, place of residence, maintenance and the regime of personal relations with 

the other parent. The need for an ex officio ruling on each of the above issues 

arises when the following conditions are cumulatively met: children from the 

marriage who are not of full age and who are not married; both spouses have not 

been deprived of parental rights in respect of the children from the marriage, or 

have had their parental rights restored on the date of the divorce. This is a dispute 

that is not purely civil in nature, because in resolving it, the court proceeds solely 

from the interests of the child, which coincide with the public interest, and 

therefore the determination of measures concerning children in divorce 

proceedings constitutes an act of judicial administration carried out by the court. 

Initially, the court is seized of a claim for divorce on the grounds of a deep and 

irreparable breakdown of the marriage, but in the divorce proceedings that have 

been instituted, the law empowers it ex officio to determine the measures 

concerning the children, and it is irrelevant to the court whether it has been duly 

seized by either of the spouses or what measures have been requested. In this case, 

the principle of dispositive power, which is fundamental to civil proceedings, has 

not been violated, since the court's intervention is not arbitrary but is related to 

and connected with divorce proceedings that have already been initiated by way 

of a claim. The court competent to rule is the court that issued the divorce decree 

- the district court at the permanent address of the defendant spouse. This is a kind 

of guarantee, both for choosing the more suitable of the two parents to whom 

parental rights should be granted and for achieving procedural economy. 

The court is particularly active in the proceedings, which is evident in its 

ability to collect evidence ex officio, without time restrictions, due to the absence 
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of procedural preclusion, in order to determine which of the two parents is suitable 

to raise and educate the child. The most commonly used means of evidence for 

establishing the relevant facts are: social reports, statements made by the children, 

parents or other persons – relatives and close friends during their hearings, and 

the conclusions of experts. The court should make its decision based on a 

thorough assessment of the parents' qualities, the emotional bond between parent 

and child, the financial means of each spouse to raise the child and their 

willingness to do so, but above all, the best interests of the child are the leading 

criterion. This is achieved through a thorough analysis of the following 

circumstances: the parenting skills of the parents, which in turn include the 

parents' ability to care for, educate, and instil habits for acquiring knowledge and 

working hard. Fault for the divorce is not included among the criteria listed in the 

current legislation, which means that it is irrelevant to the granting of parental 

rights. If the parenting skills of the parents are a category that includes the abstract 

possibilities and qualities possessed by the parents, then the care and attitude 

towards the children to date are those actually exercised towards them. Most 

often, the parents are in a de facto separation in the period preceding the initiation 

of divorce proceedings and while they are pending. Therefore, the court gathers 

the necessary evidence and examines which of the two parents cares for the child, 

where the child lives, and whether the other parent is actively involved in meeting 

with the child and supporting the `caring` parent. If the child's interests are 

satisfied by the current factual situation, it should remain unchanged; respectively, 

if the parent who is directly caring for the child is not raising and educating them 

in an appropriate manner, care should be transferred to the other parent in the 

future. Undoubtedly, other facts should also be taken into account, such as: the 

parents' wishes, the children's attachment to their parents, the gender and age of 

the children, the possibility of assistance from relatives, the social environment 

and the financial means of the parents. For the most part, the circumstances listed 

in Article 59, Paragraph 4 of the Family Code refer to the parents, but the court 

examines the best interests of the child, which is why the requirements of § 1, 

Point 5 of the Child Protection Act must also be taken into account, otherwise the 

decision is subject to revocation due to violation of substantive law. The powers 

of the preferred parent include all actions that constitute the normal content of 

parental functions with regard to the child's personality and property. The child's 

place of residence should be determined by the parent who has been granted 

parental rights. The fact that only one of the parents has been granted direct care 

of the child does not mean that the other parent has no right to participate in the 
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child's upbringing and education, nor that such a right should be denied, which is 

exercised through the established regime of personal relations, including 

compliance with `protective measures`. The court also determines the amount of 

maintenance that the non-custodial parent must pay for the child. The right to 

maintenance arises by operation of law from the fact that, with the termination of 

the marriage, the joint exercise of parental rights also terminates. The child is the 

holder of the subjective substantive right to maintenance, but due to its full or 

limited legal capacity, it cannot independently perform valid procedural actions. 

In this case, however, there is a lack of procedural activity on the part of both 

parents, which is why the court, in the interest of the child's , awards maintenance 

in its favour as part of the measures concerning the exercise of parental rights. 

The claim for divorce under Article 49 of the Family Code is one of the 

three types of matrimonial claims, and its acceptance terminates the marital 

relationship between the spouses and is therefore constitutive in nature. In the case 

under consideration, the court is obliged, on the basis of Article 322, Paragraph 2 

of the Civil Procedure Code, to intervene lawfully in civil relations in the course 

of the divorce proceedings and to examine and decide on issues concerning 

children who have not reached the age of majority, ruling by means of a 

contentious judicial act. It follows that the part of the decision in which the court 

grants the divorce and terminates the marriage is transformative, while the part 

concerning the ex officio measures has the character of contentious judicial 

administration, with all the procedural consequences that this entails. Due to the 

fact that the decision in the examined part is of a contentious judicial 

administration nature, when appealed before the relevant district court, the latter 

may ex officio amend the measures imposed concerning children who have not 

reached the age of majority, because it is not a civil law dispute concerning the 

personal interests and will of the spouses that is being resolved, but rather the 

question of the most appropriate organisation of relations between the children 

and their parents after the divorce. It is possible to appeal the divorce decision 

only in the part concerning the measures imposed before the court of second 

instance, in which case the divorce decision enters into force. There is a ban on 

cassation appeals against divorce decisions, with the exception of matters under 

Article 59, Paragraph 2 of the Family Code, if the children have not reached the 

age of majority on the date of the appeal decision – Article 280, Paragraph 3, Point 

2 of the Civil Procedure Code. 

The part of the decision concerning the measures for the exercise of parental 

rights does not enter into substantive legal force, therefore, if the circumstances 
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under which the dispute between the parents was resolved change, the measures 

determined by the court may be changed without applying the procedure under 

Article 303 et seq. of the Civil Procedure Code. 

The decision regarding the granting of parental rights after divorce remains 

in effect until the child reaches the age of majority or until another legal reason 

arises that extinguishes parental authority. 

 Subsequently, the circumstances taken into account by the court when 

deciding on the measures in the divorce decision may change, which is why 

Article 59, Paragraph 9 of the Family Code provides for a specific procedure for 

their revision. The district court at the child's current address has jurisdiction to 

rule on the matter, as the connection with the divorce court has now ceased to 

exist. Active procedural standing belongs to each of the two parents, regardless of 

who has been granted parental rights, to the Social Services Agency, and to the 

court ex officio. It is possible that the review of the issue of the granting of 

parental rights may be an occasion for the court to review other issues ex officio, 

since the exercise of parental rights is intrinsically linked to the child's place of 

residence, the established regime of personal relations and the maintenance of the 

child. 

Proceedings are also considered in which a dispute arises between parents 

who live together and jointly exercise their parental functions over the manner in 

which a specific parental right is to be exercised - Article 123, Paragraph 2 of 

the Family Code. The dispute most often concerns so-called `important 

decisions` - the choice of kindergarten or school. Active procedural legitimacy 

belongs to each of the two legally capable parents, regardless of whether they are 

married to each other. The request should be addressed to the competent authority 

- the district court at the child's current address, i.e. the court acting in the area of 

the settlement where the child lives. The request should be submitted to the 

competent authority – the district court at the child's current address, i.e. the court 

operating in the area where the child actually resides at the time of filing the 

request. This special local jurisdiction significantly guarantees the best interests 

of the child and their procedural participation in the proceedings. 

Once the court has verified the regularity of the application and the 

admissibility of the request and has established that the positive procedural 

conditions are met and that there are no procedural obstacles, the court shall send 

a copy of the application, together with the annexes thereto, to the respondent for 

a response within one month. Given the specific nature of the proceedings, the 

time allowed for the defendant to respond will inevitably delay the process. It is 
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possible that the expiry of the time limit for a response will have consequences 

for the admissibility of the proceedings as a whole, since, applying the rules of 

general civil proceedings, it is entirely possible that several months will pass 

before the time limit for a response expires and the open court hearing is 

scheduled. As a result of this delay in the proceedings, the proceedings would 

prove unnecessary, which is why it is necessary to provide for a short period of 

time for the verification of the request. 

The court decides the dispute after hearing the parents and the child, if 

necessary. The requirement of the law is met if the parent is provided with and 

guaranteed all procedural opportunities to express his or her position before the 

court, including by organising a defence and presenting evidence. 

The court's decision resolving the dispute between the parents is an act of 

contentious judicial administration. The court lawfully intervenes in the relations 

between parents, at the request of one of them, in order to administer the relations 

between them, replacing the agreement that has not been reached between the 

parents. Given the nature of contentious judicial administration proceedings, the 

court acts with discretionary power and may therefore decide on the basis of 

expediency, always acting in the best interests of the child. In addition to granting 

or rejecting the request submitted to it, it may also resolve the dispute in a manner 

not expressly requested by the parties. 

The decision is subject to appeal in the ordinary course before the district 

court, which in turn may be appealed to the Supreme Court of Cassation. The final 

decision is not res judicata and may be amended or revoked if new facts arise. In 

this case, a new claim is brought before the court to change the civil legal relations 

between the parties, even if there has already been a dispute between them over 

the same specific parental right and a final decision has been made. The decision 

may also be amended on the basis of circumstances relevant to the dispute which 

existed at the time of the previous proceedings but which were unknown to the 

parties and therefore remained unaddressed during the proceedings. It follows that 

a final decision is not subject to revocation under Chapter XXIV of the Civil 

Procedure Code. 

Attention is also paid to proceedings for the resolution of disputes 

concerning the full exercise of parental rights between parents who do not live 

together - Article 127, Paragraph 2 of the Family Code. The following 

scenarios are possible in real life in terms of the relationship between parents: 

parents who are married but, for various reasons, are in a de facto separation; 
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parents who are not married but have lived in a de facto marital relationship and 

have subsequently separated; and parents who have never lived together. 

The possibility is considered for parents to voluntarily settle issues 

concerning their common child through an agreement, which they submit to the 

court for approval under the protective proceedings pursuant to Article 127, 

Paragraph 1 of the Family Code, thereby becoming an enforceable basis within 

the meaning of Article 404, Point 1 of the Civil Procedure Code. It is conceivable 

that in the course of the proceedings under Article 127, Paragraph 2 of the Family 

Code, the parents may declare that there is no dispute between them and submit 

an agreement to the court, thus 'transforming' the case from a contentious to an 

uncontentious (protective) proceeding. The admissibility of the proceedings 

depends not only on the general procedural prerequisites for the emergence, 

existence and exercise of the right to request, but also on the objective reality of 

the following legal facts: 1) there is a disagreement between the parents; 2) the 

disagreement concerns the exercise of parental rights as a whole; 3) the parents 

do not live together. When these conditions are met, each parent has the right to 

refer the matter to the competent authority - the district court at the child's current 

address - with a request to initiate proceedings under Article 127, Paragraph 2 of 

the Family Code to resolve the dispute with a decision that is, by its nature, a 

public declaratory right. 

Regardless of what the court is seized of, it must rule on all the issues 

specified in Article 127, Paragraph 2 of the Family Code. However, for the request 

to be admissible, there must be no pending divorce proceedings between the 

parents, regardless of which of the two proceedings was initiated earlier. If, 

nevertheless, proceedings under Article 127, Paragraph 2 of the Family Code have 

been initiated, the decision shall remain in force until the divorce decision enters 

into force. 

The persons who are actively entitled to bring the matter before the court 

are exhaustively listed - each of the parents or adoptive parents with legal 

capacity, i.e. neither the child nor the grandparents are actively or passively 

entitled to bring the matter before the court. If the court considers that there are 

grounds for restricting and/or depriving parental rights, it should either dismiss 

the application, in which case parental rights will continue to be exercised by 

persons whose behaviour is dangerous to the child, or grant the application by 

'preferring' the more suitable of the two parents. Therefore, it is proposed that the 

court take up the case on its own initiative by suspending the proceedings under 

Article 127, Paragraph 2, which is prejudicial to the proceedings under Article 
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133 of the Family Code. Subsequently, in view of the outcome of the case, the 

court should consider whether the proceedings under Article 127, Paragraph 2 of 

the Family Code are admissible and decide on the merits accordingly. If the parent 

is a minor and not emancipated, he or she is a party to the case but performs 

procedural actions with the assistance of a guardian, and if he or she is a minor or 

fully incapacitated, the procedural actions are performed by his or her legal 

representatives. If the fully incapacitated parent or minor is duly represented, the 

proceedings are admissible, but the court should not grant the exercise of parental 

rights to an incapacitated person – a minor who, due to their young age, lacks life 

experience and developed parental qualities, or to an incapacitated person in 

respect of whom it has been established by a final decision that they are 

completely incapable of taking care of their own affairs and, on even stronger 

grounds, are incapable of caring for and raising their child. 

The petition must identify the parties, the child for whom the request is 

made, and set out the circumstances that the parents live separately from each 

other and that there is a dispute between them on any of the issues under Article 

127, Paragraph 2 of the Family Code. There are no procedural rules, so the rules 

of general civil procedure apply. The need for procedural speed requires a 

proposal for shorter deadlines for both the response and the scheduling of the first 

open court hearing. This would strike a balance between the interests of the parent 

against whom the application is filed and the interests of the child. The court 

should form its opinion on which of the two parents is more suitable on the basis 

of a thorough analysis of the facts, including by hearing both the parents and the 

child. The court decision determines which parent will exercise parental rights 

over the child and with whom the child will live, while the other parent is granted 

a personal relations regime (including through the determination of protective 

measures under Article 127, Paragraph 4 of the Family Code) and is ordered to 

pay their share of the child's maintenance. 

The decision is subject to both appeal and cassation appeal. However, 

although the decision is appealable, it does not have the force of res judicata, 

which follows from the nature of the proceedings as contentious judicial 

administration proceedings. However, it is enforceable - on the one hand, this is 

expressed in the possibility, in the event of non-compliance with the final 

decision, which constitutes grounds for enforcement within the meaning of Article 

404, Point 1 of the Civil Procedure Code, to request the assistance of a bailiff for 

the transfer of the child under Article 528, Paragraph 1 of the Civil Procedure 
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Code, and on the other hand, it provides for the preliminary enforcement of the 

decision in the part concerning the awarded maintenance. 

In the event of a change in circumstances, each parent has the right to refer 

the matter to the court with a new request and to have a new decision issued, 

settling the matter between them, which is why the institution of revocation of 

final decisions is not applicable. 

The issue of the application of provisional measures is examined both in 

divorce proceedings (aimed at temporarily resolving the manner in which certain 

personal and property rights will be exercised until the divorce decree comes into 

force) and in proceedings under Article 127, Paragraph 2 of the Family Code. The 

court before which the case is pending has jurisdiction to rule on the matter. 

Proceedings in which the court determines provisional measures also fall within 

the scope of contentious judicial administration proceedings. The court lawfully 

intervenes in the contentious relations between the parties and, albeit temporarily, 

determines the manner in which specific rights will be exercised. The ruling is not 

subject to appeal but may be amended by the same court. 

The chapter also analyses proceedings for the return of a child who has run 

away or been taken away from their place of residence - Article 126, Paragraph 

2 of the Family Code. A distinction is also made between international child 

abduction, also known as `wrongful removal or retention of a child`. The main 

difference lies in the absence or presence of an international element, and the 

subject committing the wrongful act is also different – in proceedings under 

Article 126, Paragraph 2 of the Family Code, it is very rare for this to be one of 

the two parents, whereas in proceedings for `international abduction` it is most 

often the parent with a specific regime of personal relations with the child; 

Differences have also been found in the competent court and the applicable rules 

of procedure. 

The joint residence of parents with their minor children is expressly 

regulated by law. This has legal relevance in two main respects: on the one hand, 

it is a necessary prerequisite for the exercise of parental rights and obligations, 

since only in this way can the parent fulfil their obligations of care, education and 

constant supervision of minors, and appropriate control of their underage children, 

and on the other hand, it is a logical prerequisite for the right of parents to request 

the return of the child in cases where the child has run away or been abducted. 

The concept of residence should not be interpreted restrictively in the sense of the 

administrative address at which the child resides, but should be interpreted 

broadly in the sense of the general and joint cohabitation of parents and children. 
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The removal may be carried out by the child itself or by a third party, in 

which case the child is the object and not the subject of the unjustified removal. 

However, not every removal from the child's place of residence provides an 

opportunity to file a request for the return of the child with the district court at the 

parent's current address. This is only possible if the deviation is unjustified, which 

will be the case if the child should live with his or her parents and not elsewhere 

due to important circumstances that have arisen. The legal interest is expressed in 

the existence of a dispute between the parent and a third party, in which the child 

is unjustifiably located, and if the child is with the other parent, there is a dispute 

over the determination of the child's place of residence, which is why the 

proceedings under Article 126, Paragraph 2 of the Family Code are inadmissible 

and proceedings should be initiated under Article 59, Paragraph 9 or Article 127, 

Paragraph 2 of the Family Code. 

The parent or adoptive parent with whom the child is to live has active legal 

standing. A proposal is made to provide for the possibility for minor parents 

themselves, without the assistance of a guardian, to apply to the court for the 

return of the child to his or her place of residence. This would simplify the 

procedure for filing the request and speed up the proceedings, as the child may be 

in serious danger to his or her life and health in the meantime and his or her 

interests may be seriously threatened. 

In cases where the application is valid and the request is admissible, the 

court sends a copy of it to the respondent, who may submit a response within one 

month. After the expiry of the one-month period for response, the court shall 

prepare a draft report under Article 140 of the Civil Procedure Code, if the 

conditions for this are met, and schedule the case for a public hearing, of which 

the parties shall be notified. It follows that at least two months will pass before 

the case is scheduled for a public hearing, which is an unjustified delay in the 

proceedings. Accordingly, until the court issues a final judgment, even more time 

would pass, during which the child could be unjustifiably away from home, which 

would undoubtedly jeopardise his or her interests. Therefore, a proposal is made 

to provide for shorter deadlines both for the court to rule on the regularity of the 

application and the admissibility of the request, and for the court to schedule the 

case for a public hearing. 

In order to grant the application under Article 126, Paragraph 2 of the 

Family Code, the court must establish that the parent who has brought the case 

before the court has the right and obligation to live with the child, that the child's 

place of residence has been determined to be with that parent and that there are 
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no legal grounds for removing the child from that place of residence. The latter is 

a `reserve` that allows the court to refuse to return the child if there are so-called 

`important reasons`. The court's decision resolves the question of whether the 

removed or runaway child should be returned. The ruling is subject only to appeal. 

Since the proceedings under Article 126, Paragraph 2 of the Family Code are of a 

contentious nature in the administration of civil relations, the dispute between the 

parties is not resolved by the court and, subsequently, if circumstances arise in 

which the child is again unjustifiably with that person and not in the place 

designated as his or her place of residence, the court shall examine the parent's 

application and resolve the dispute that has arisen again, regardless of the previous 

ruling. The rules of Chapter XXIV of the Civil Procedure Code are not applicable 

to proceedings under Article 126, Paragraph 2 of the Family Code. 

The ordered return of the child shall be carried out not in accordance with 

Article 528 of the Civil Procedure Code - enforcement of the obligation to hand 

over the child - but immediately by administrative means with the assistance of 

the police. 

Of interest is also the procedure for replacing the missing court consent for 

a child to travel abroad and issuing the necessary personal documents - Article 

127a, Paragraph 2 of the Family Code. Issues concerning a child travelling 

abroad and the issuance of the necessary personal documents are decided by 

mutual agreement between both parents. This is an exception to the general rule 

laid down in Article 123, Paragraph 1 of the Family Code that each parent may 

exercise their parental rights independently and in full, regardless of the rights of 

the other parent. The legislator has created a higher than usual standard for the 

exercise of parental functions in family law, as it aims to achieve a specific result 

– to prevent the abduction of the child or a change in his or her place of residence 

by one parent without the consent of the other, which should not be regarded as a 

restriction of the child's right to freedom of movement. This is a complex right, 

which also covers the right to a personal document, which is a necessary 

prerequisite for exercising the right to leave and return to the country, with a 

detailed analysis of the procedure for its issuance. 

With the accession of the Republic of Bulgaria to the Schengen area, the 

principle enshrined in Bulgarian law that minors may travel outside the country 

only with the consent of both parents remains in force. This is expressed in writing 

with a notarised signature and is most often formalised in a notarised declaration, 

although it is not excluded that the parents may submit an agreement to the court 

for approval, containing similar arrangements. It is conceivable that the court may 
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be seized of a request under Article 127a, Paragraph 2 of the Family Code, and 

that in the course of the proceedings the parents may reach an agreement on issues 

relating to the child's travel abroad and the issuance of the necessary documents. 

If the agreement does not conflict with the law and the interests of the child are 

protected, the court should, before approving the agreement, transform the 

proceedings from contentious judicial administration proceedings into protective 

proceedings. If no such agreement is reached, it is possible to refer the matter to 

the court with a request under Article 127a, Paragraph 2 of the Family Code. 

The proceedings shall commence with the submission of a specific written 

request by one of the parents to the competent district court at the child's current 

address. The legal interest of the applicant in bringing the matter before the court 

with a request to resolve the dispute under Article 127a, Paragraph 2 of the Family 

Code stems from the alleged existence of insurmountable disagreement on the 

part of the other parent regarding the child travelling abroad and/or the necessary 

travel documents being issued. According to case law, specifying a specific period 

of time is not a condition for the validity of the application, as the rule is general 

and does not require the court to rule on specific issues such as the duration, length 

or frequency of travel. In view of the nature of the proceedings and the primary 

importance of the child's interests, even if the period is specified in the request, 

the court is not bound by it, based on the reasons necessitating the child's travel. 

Nevertheless, it would be appropriate for the applicant to specify a particular 

country or a specific group of countries, as well as the period of the requested 

authorisation, bearing in mind that there are two periods – the period of substitute 

consent and the period of stay abroad. This clarification would be useful both in 

terms of procedural economy and for the purpose of making a proper assessment 

of the merits of the case. 

The question arises as to whether it is permissible to request only the 

replacement of the missing consent of one parent for the issuance or reissuance of 

the necessary personal documents for travel abroad. Indeed, the issuance of travel 

documents for the child would only make sense in the case of travel, but travel is 

not always planned weeks or even months in advance – sometimes it has to take 

place at very short notice, in which cases, even if the court is seized of a specific 

request, it will not be able to meet the procedural deadlines and rule before the 

start of the trip, which is why a positive response should be preferred. 

The procedural legitimacy to refer the matter to the court with a request to 

initiate proceedings belongs to each of the parents, unless they have been deprived 

of their parental rights or placed under full guardianship, and not only to the one 
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who wishes to overcome the disagreement of the other. A proposal has been made 

to expand the circle of persons entitled to bring a case before the court to include 

the child, if both parents disagree, and the persons caring for the child, in the event 

of disagreement on the part of one or both parents. Given the nature of contentious 

court proceedings, the court is not bound by the parent's request, but may authorise 

the travel of a minor child for a specific period of time and/or to specific countries, 

or countries whose scope is determinable. This means that the court may either 

authorise travel for a specific period of time to a specific country or countries 

whose scope is determinable, or authorise an unlimited number of trips during a 

specific period of time, but also to specific countries. The court cannot authorise 

a child to travel abroad in advance and for good, but only rules on a specific 

dispute that has arisen between the parents. The reinforced ex officio principle, 

most clearly expressed in the ex officio collection of evidence, is justified by the 

need for a comprehensive examination of the reasons necessitating the travel. The 

court should not only take into account the best interests of the child, but should 

also consider the right to personal relations between the child and the parent who 

disagrees with the travel. This follows from the existence of two types of travel: 

short-term - leaving and returning to the country without the child changing his 

or her place of residence outside it; or for a long period of time, which would 

inevitably lead to a change in the child's place of residence abroad. In the latter 

case, the court would grant the request only if the request under Article 127a, 

Paragraph 2 of the Family Code is accompanied by a request under Article 59, 

Paragraph 9 of the Family Code. 

The court shall issue a decision, which is subject only to appeal. There is a 

possibility of preliminary enforcement. If the court rejects the request, in the event 

of a change in circumstances, the parent may initiate the same proceedings again, 

as the decision in the previous proceedings does not have the force of res judicata 

between the parties and the dispute may be re-adjudicated. 

Attention is also drawn to the rules for the allocation of costs in 

contentious court administration proceedings, as laid down in the Family 

Code, unanimously decided in Interpretative Decision No 3/2023 of 27 June 2024 

of General Meeting of the Civil College of the Supreme Court of Cassation. The 

applicant shall bear the costs if the application, appeal or cassation appeal is 

dismissed in its entirety, if the cassation appeal is not admitted, or if the 

proceedings are terminated due to the applicant's conduct. The costs shall be borne 

by the opposing party if the petition or appeals are upheld in full, as well as if the 
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proceedings are terminated due to the conduct of the respondent, and in all other 

cases the costs shall be borne by the parties as incurred by them. 

 

2.4. Chapter Three is devoted to other cases of contentious judicial 

administration of civil relations. 

 Firstly, attention is drawn to the increasingly topical proceedings for 

protection against domestic violence. As a result of the disturbing trend of 

increasing cases of domestic violence in Bulgaria, the Bulgarian legislator was 

faced with the challenge of amending and supplementing the existing provisions 

in the Protection Against Domestic Violence Act. Some of the changes concern 

judicial proceedings, and more specifically: the circle of persons entitled to file a 

request for protection, the deadline for filing the request, the competent court, and 

the set of measures for protection against domestic violence. 

Criticism is levelled at the unsuccessful attempt to formulate a legal 

definition of domestic violence. It is pointed out that the legal fact giving rise to 

domestic violence is complex and includes an act of domestic violence and the 

existence of a certain relationship between the perpetrator and the victim - kinship, 

legal or factual. Emphasis is also placed on the presumption set out in Article 2, 

Paragraph 2 of the Protection Against Domestic Violence Act, according to which 

any domestic violence committed in the presence of a child is considered 

psychological violence against the child if there is a relationship between the child 

and the perpetrator of the main act of domestic violence as required by law. 

The proceedings are initiated on the basis of a written application, which 

must contain the requirements specified in Article 9 of the Act. The application is 

valid if it describes in detail the factual circumstances of the violence committed 

– the time, place, manner, whether there were any witnesses to the violence, what 

form it took, and, if it was physical, the nature of the injury and the relationship 

between the victim and the perpetrator of the domestic violence. The application 

must be submitted within three months of the domestic violence occurring, which 

is a preclusive period. The legislator has prudently allowed an exception to this 

period in cases where the application cannot be submitted due to objective 

impossibility, in which case the period is six months. For the application to be 

valid, it is not necessary to make an explicit request for protection or to specify 

the measures to be applied, because the court is not bound by the applicant's 

request and may order measures even if they are not specified in the application, 

given the nature of the proceedings in contentious judicial administration. 
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The identification of the person who committed the domestic violence is 

important not only for the regularity of the application but also for its 

admissibility, given the assessment of active and passive procedural legitimacy. 

The Protection Against Domestic Violence Act distinguishes between three 

groups of persons: victims of domestic violence, perpetrators of violent acts, and 

persons who, although not victims of domestic violence, are granted the right to 

file a petition for protection on behalf of another person. It follows that active 

procedural standing belongs not only to the victim of domestic violence but also 

to other persons who are exhaustively listed in the provision of Article 8 of the 

Protection Against Domestic Violence Act. It is noteworthy that the legislator has 

provided for special procedural legal capacity for minors and persons under 

guardianship, which guarantees effective access to justice and protection after an 

act of violence has been committed. The legislator has ensured the participation 

of the victim of domestic violence even in cases where the proceedings have not 

been initiated on their own initiative - the court officially constitutes them as a 

party. This is similar to procedural advocacy in general civil proceedings, as the 

person filing the application is not a victim of domestic violence but initiates 

proceedings to protect the violated rights of others. 

Passive procedural standing belongs to the person who is alleged to be the 

perpetrator of domestic violence – the person who engages in conduct constituting 

an act of domestic violence. If that person is a minor or under limited 

guardianship, liability for domestic violence depends on whether, at the time of 

the unlawful act, they were able to understand its nature and significance and to 

control their actions. 

Criticism is levelled at the introduction of a 60-day time criterion for 

qualifying a relationship as `intimate`, with a proposal to repeal it. 

A positive answer is given to the delicate question of whether it is possible 

to provide protection under the Protection Against Domestic Violence Act to 

same-sex couples. 

The district court in the area where the victim actually lives when the 

application is filed is the one that can decide on the application. Local jurisdiction 

is provided for as an absolute positive procedural prerequisite, which is why a 

proposal has been made to provide for a rule that expressly regulates the court's 

power to raise ex officio the issue of the non-jurisdiction of the case until the 

conclusion of the first hearing in the case. 

In deviation from the general civil procedure, pursuant to the provisions of 

Article 12, Paragraph 1 of the Protection Against Domestic Violence Act, on the 
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day of receipt of the application, the court shall schedule an open court hearing, 

which shall be held within one month of the court being seized of the matter. The 

rules of the general claim process regarding the drafting of a report do not apply, 

therefore, after summoning the parties and in the absence of obstacles to 

proceeding with the case, the court reports the petition in the open court hearing, 

giving each party the opportunity to comment on the presented by the opposing 

party. No restrictions are imposed on the use of evidence, given the specific nature 

of the alleged act of domestic violence. 

The nature of the declaration provided for in the law is examined as a 

special type of written evidence. 

By its nature, proceedings under the Protection Against Domestic Violence 

Act constitute contentious judicial proceedings, because the court lawfully 

intervenes in the civil relations between the parties; when seized with a request 

for protection, it may impose not only the requested measures, but also decide that 

it is more appropriate to apply others, because the purpose of the proceedings is 

not to resolve a legal dispute (because there is none), but to provide timely and 

effective protection against an alleged act of violence. Attention is drawn to some 

of the more specific protection measures - removal of the perpetrator from the 

jointly occupied dwelling for a period determined by the court, as well as those 

relating to the protection of the best interests of children. 

The legal nature of the protection order and the immediate protection order 

is clarified. 

It is pointed out that the decision is subject to review by the relevant district 

court, whose ruling is final. The question is raised as to whether the decision is 

subject to revocation under the extraordinary proceedings provided for in Chapter 

Twenty-Four of the Civil Procedure Code. The reasonable criticisms in legal 

theory regarding the lack of a legal mechanism for eliminating the adverse 

consequences, in the case of a crime established in accordance with the relevant 

procedure - perjury or knowingly giving a false conclusion, when they have 

served to convince the court that the alleged act of domestic violence has been 

committed. A proposal is made for a subsequent amendment to the Protection 

Against Domestic Violence Act to provide for the possibility of revoking a final 

decision, but only if the application for protection is granted. 

With regard to the costs of the proceedings, the only problem arises in the 

case where the `vulnerable group` withdraws their case from the court or their 

application is rejected. It would be unjustified for the defendant to bear the costs, 
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which should therefore be borne by the court, taking into account the interests of 

both parties. 

Secondly, the court's `intervention` in a dispute over the use and/or 

management of jointly owned property is considered. The fact that there is one 

right of ownership but several owners requires the administration of the activity 

of its joint exercise. The need to protect each of the co-owners has led to the 

establishment of special legal rules on the joint exercise of the right of co-

ownership – the requirement to achieve a majority for the formation of a common 

will regarding the manner of exercising the right of ownership and the limitation 

of the power of the majority solely to the actions of management and maintenance 

of the common property. Some of the basic rights and obligations of each of the 

co-owners with regard to the jointly owned property are analysed. 

The provision of Article 32 of the Property Act deals with disputes over the 

`use` and `management` of the jointly owned property. On the one hand, it 

concerns the right of each co-owner to `use` the property, with various scenarios 

possible depending on the type of property and the relations between the co-

owners. Of significance for the proceedings is the scenario in which the type and 

purpose of the property do not allow for its simultaneous use by all co-owners, 

but each of them wants to use the common property. The possibility is considered 

that, before the matter is referred to the court, it may be resolved unanimously by 

the co-owners or by a majority decision. On the other hand, this concerns the 

`management` of the jointly owned property, as the actions of disposal are carried 

out with the consent of all co-owners. If a majority cannot be formed (when there 

is no majority decision under Article 32, Paragraph 1 of the Property Act or if the 

majority decision infringes on the rights of any of the co-owners to use the 

property), and when the decision taken is detrimental to the common property, 

each of the co-owners has the right to apply to the court and initiate proceedings 

under Article 32, Paragraph 2 of the Property Act, in which the court will replace 

the unattained consent or issue a decision that is not detrimental to the co-owned 

property. 

The proceedings are initiated by filing a written request by one or more co-

owners, regardless of the size of their ideal shares in the ownership of the property, 

i.e. the active procedural legitimacy belongs to `any of the co-owners`. The 

request is submitted to the district court, with local jurisdiction depending on 

whether the jointly owned property is movable or immovable - in the first case, 

the court in the district where the permanent address or registered office of the 

opposing party is located has jurisdiction (Article 105 of the Civil Procedure 
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Code), and if it concerns jointly owned immovable property - according to its 

location - Article 109 of the Civil Procedure Code. 

Given the nature of the proceedings, the court is not bound by the requested 

distribution, so it is not necessary for the applicant to specify how it should be 

carried out. However, the property must be identified, and all co-owners and their 

ideal shares must be specified, including the presentation of evidence in support 

of these claims. A positive procedural prerequisite for the proper emergence of 

the public right of claim arises in any of the following cases: either when there is 

no agreement among the co-owners or the majority of them, when a majority 

cannot be formed, or when the decision taken is detrimental to the common 

property. 

The distribution of jointly owned property may be carried out in one of the 

following ways: if the number of items in question corresponds to the number of 

co-owners, each may receive an item for their sole and exclusive use; if the 

number of items does not correspond to the number of co-owners, it is possible to 

distribute the use over time – for example, one person may use the property during 

the first half of the year and the other during the second half. It is also possible to 

distribute the use spatially – for example, one person may use the left half of the 

land and the other the right half. The court shall administer the distribution of use 

according to the rights of each co-owner in the co-ownership – if someone uses a 

larger area than their rights at the expense of the smaller area allocated for use by 

another co-owner, the inequality is compensated by monetary compensation 

under the conditions of Article 31, Paragraph 2 of the Property Act; as well as if, 

due to the actual condition of the property, it is not possible for a co-owner to 

exercise their right to personal use of the common property. The court, within the 

framework of the proceedings under Article 32, Paragraph 2 of the Property Act, 

shall clarify whether monetary compensation is desired if actual use 

corresponding to the right of co-ownership cannot be obtained, insofar as the 

application constitutes an invitation within the meaning of Article 31, Paragraph 

2 of the Property Act. Where the shares are different or the property has certain 

specific features – improvements or constructions made by one of the co-owners 

which do not allow for distribution on a random basis, the court shall take this 

into account and award the part of the property to which the improvements have 

been made to the co-owner who made them. 

There are no particularities related to the exchange of documents and the 

scheduling of the first open court hearing. The proceedings are often complicated 

– for example, the co-ownership of the property in question is disputed, the 
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distribution involves more than one property or many co-owners with different 

ideal shares of the co-ownership, which is why the state fee collected is extremely 

insufficient in view of the factual and legal complexity of the proceedings. This 

justifies the proposal de lege ferenda to set a higher state fee, taking into account 

the amount of the tax assessment – in the case of distribution of the use of 

immovable property, if it is a motor vehicle – its insurance value, and in the case 

of other movable property – its market value. 

All co-owners and persons in whose favour a limited right of use or 

easement has been established must participate in the proceedings in order for the 

court to successfully allocate the use of the co-owned property or take other 

necessary measures relating to it. In this case, the co-owners are in a procedural 

position similar to that of joint plaintiffs in a common action. 

The first instance decision is subject to appeal before the relevant district 

court, whose decision is final. Although the decision does not enjoy the force of 

res judicata, it constitutes an enforceable ground under Article 404, Point 1 of the 

Civil Procedure Code and, in the absence of voluntary compliance or in the event 

of a breach of the court's allocation of use, it provides the co-owner whose rights 

have been infringed with the opportunity to obtain a writ of execution for entry 

into possession of the part of the property allocated to him by the court. 

The final decision under Article 32, Paragraph 2 of the Property Act is not 

subject to revocation under Article 303 et seq. of the Civil Procedure Code, given 

the nature of the proceedings for contentious judicial administration and the 

possibility of filing a new claim if the circumstances change. 

A distinction has been made between proceedings under Article 32, 

Paragraph 2 of the Property Act and other legal concepts – proceedings under 

Article 31, Paragraph 2 of the Property Act, Article 30, Paragraph 3 of the 

Property Act, proceedings on a claim for recovery and negation, proceedings for 

the distribution of use in proceedings for judicial division - Article 344, Paragraph 

2 of the Civil Procedure Code, as well as temporary division (division of use). 

Next, proceedings for filling gaps in a commercial transaction and for 

adapting it to newly arisen circumstances are considered – Article 365, 

Paragraph 1 of the Civil Procedure Code. The provision is systematically 

located in Chapter Thirty-Two of the Civil Procedure Code, entitled `Proceedings 

in Commercial Disputes`. For the purposes of this presentation, the meaning of 

the legal concepts used, namely `commercial transaction`, `dispute in connection 

with a commercial legal relationship`, `commercial dispute within the meaning of 

Article 365 of the Civil Procedure Code` and `commercial case`, is briefly 
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explained. The subject of the presentation is solely the proceedings in which the 

court exercises its power to fill in gaps and adapt contractual relations to newly 

arising circumstances, which is legally defined as a commercial dispute in the 

provision of Article 365, Paragraph 1 of the Civil Procedure Code. 

On the one hand, the court may supplement individual agreements in a 

commercial transaction, pursuant to the provisions of Article 299, Paragraph 2 of 

the Commercial Act and Article 300, Paragraph 2 of the Commercial Act. In order 

for each of the parties to have the right to apply to the court for the determination 

of a separate agreement under Article 299, Paragraph 2 of the Commercial Act, 

the following factual circumstances must have occurred: first, the parties must 

have expressly provided in the contract itself that a third party will determine 

separate agreements from it, and second, the third party either fails to exercise the 

option granted by the parties or exercises it in a manner inconsistent with the 

purpose of the contract, its other content or commercial practice. Accordingly, 

under Article 300, Paragraph 2 of the Commercial Act, the right to request a 

supplement to the contract arises when the following factual circumstances occur: 

first, there is an agreement between the parties to supplement the contract when 

certain circumstances occur; second, the circumstances agreed between the parties 

occur; and third, the inability of the parties to reach an agreement to supplement 

the contract upon their occurrence. 

Active procedural legitimacy belongs to each of the parties to the contract, 

with the opposing party to the contract acting as the respondent. 

A specific request is made in writing - a petition, which is submitted to the 

competent court. Applying the rule of Article 365 of the Civil Procedure Code, 

the district court would have jurisdiction to hear and decide the dispute under 

Chapter Thirty-Two of the Civil Procedure Code. Since there is no specific rule 

for determining the locally competent court, the rule of general local jurisdiction 

applies in such cases - the court in the area where the defendant has their 

permanent address or registered office is competent (Article 105 of the Civil 

Procedure Code). 

In the initiated proceedings, however, the court does not act as a judicial 

authority, but replaces the missing will of the third party, i.e. the unachieved 

agreement of the parties to supplement the contract. The court's assessment is 

limited by compliance with the following criteria established by law: the purpose 

and content of the contract and commercial practice. Given the nature of the 

proceedings in contentious judicial administration, the rules of commercial 

dispute proceedings should not apply. This is justified by the need for these non-



27 
 

legal disputes to be resolved quickly, as procedural actions such as the double 

exchange of documents would significantly delay the proceedings. Therefore, de 

lege ferenda, the legislator should repeal the provision of Article 365, Paragraph 

1 of the Civil Procedure Code in the part `(...) as well as for filling gaps in a 

commercial transaction`. In this way, proceedings under Article 299 of the 

Commercial Code and Article 300 of the Commercial Code, respectively, will be 

heard by the district court as the court of first instance, with the rules of general 

civil procedure being applied subsidiarily. 

On the other hand, the court may adapt the contractual relations to newly 

arising circumstances. The institution of economic intolerability and its 

application in other national legislations and in international commercial practice 

are analysed in detail. The need for such rules stems from the inability of the 

parties in the process of negotiating and concluding the transaction to think 

objectively in such a perspective and to foresee these radical changes in the 

economic situation. A change in the circumstances in which a legal transaction is 

concluded leads to a change in the positions of the parties to that transaction: from 

more favourable in economic terms to less favourable and vice versa; when the 

interest of one of the parties requires that it be released from its obligations, that 

the legal relations existing until then be terminated or amended, the reason for this 

lies in the fact that the economic goal pursued by the party has become 

unattainable for it. Economic intolerability on the one hand represents a deviation 

from the two basic principles of contract law - the principle of contractual freedom 

and the binding nature of the parties to the contract, as well as from the typical 

judicial activity of the court. In essence, the rule of Article 307 of the Commercial 

Code is dispositive with a mandatory limit - it sets a threshold beyond which 

economic intolerability always exists, namely that the preservation of the contract 

after the occurrence of unforeseen and unforeseeable circumstances would be 

contrary to fairness and good faith. Neither party has the right to unilaterally 

amend or terminate the contract, but must refer the matter to the court, which shall 

intervene in the relations between the parties in accordance with the law in order 

to adapt them to the new circumstances. 

Only the debtor under the contract has active legal standing. The proper 

defendant in the claim should be the creditor under the contract, and if there are 

several creditors, the claim should be directed against all of them. 

In view of the nature of the proceedings in contentious judicial 

administration, it is not a condition for the regularity of the application that the 

applicant specify his specific request, as the court is not bound by it. However, 
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the petitioner may state what they prefer: to maintain the contract in force but with 

amended terms (e.g. rescheduling or deferral of the obligation), or to terminate it 

in whole or in part (e.g. only with regard to a penalty clause, if one is provided 

for). 

The district court has jurisdiction to rule on the request for adaptation of the 

transaction to new circumstances as a court of first instance. Local jurisdiction is 

determined by the general rules - the court with local jurisdiction is the court 

acting in the area of the defendant's permanent address or registered office - 

Article 105 of the Civil Procedure Code. 

The court rules with a decision which does not enjoy the force of res 

judicata, as its sole purpose is to determine how to amend or terminate the contract 

outright, thereby making it adequate to the new circumstances. Since, by its 

nature, the proceedings under Article 307 of the Commercial Code constitute 

contentious judicial administration proceedings, the rules of Article 365 et seq. of 

the Civil Procedure Code should not apply to them, as their application would 

cause difficulties for both the parties and the deciding authority. Moreover, the 

claims in contentious judicial administration proceedings are inestimable, and in 

this case the criterion for the applicability of special proceedings before the 

district court – the `value of the claim` – is inapplicable. It follows that, de lege 

ferenda, the legislator should repeal the provision of Article 365, Paragraph 1 of 

the Civil Procedure Code in the part (...) or adapt it to the newly arisen 

circumstances. Thus, proceedings under Article 307 of the Commercial Code will 

be subject to review by the district court under the rules of general civil procedure, 

which will undoubtedly facilitate the proceedings. 

At the end of the chapter, the proceedings for determining measures for 

provisional and final protection of the injured interest, ordered by the court 

in collective action proceedings – Article 385 of the Civil Procedure Code – 

are also examined. It is noted in advance that collective action proceedings are 

special proceedings in which only claims aimed at protecting collective interests 

are considered. However, the focus is not on the specifics of the special collective 

action proceedings, but on the measures (provisional and final) that the court 

orders in such proceedings. 

Attention is paid to the distinction between different types of collective 

claims: class action, group action, representative action and collective action. 

However, our law recognises the following types of collective claims: declaratory, 

with the subject matter being the establishment of the harmful act or omission, its 

unlawfulness and fault, and condemnatory – with the subject matter being the 
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cessation of the infringement, the rectification of the consequences of the 

infringement of the collective interest harmed, or compensation for the damage 

caused to that interest. 

Active procedural standing to bring a collective action belongs to three 

groups of persons - people who claim that their collective interest has been 

infringed or threatened by the defendant without these people being formally 

organised as a group, a civil organisation created incidentally by the injured 

persons and a permanently operating specialised civil organisation whose scope 

of activity includes protection against violations of this kind. The `collective` of 

injured persons is not individually defined, but is only identifiable by certain 

characteristics. The opposing party in the claim is the person who is alleged to be 

carrying out the harmful activity or failing to act, thereby violating a collective 

interest protected by law. 

A positive procedural prerequisite for bringing the claim is the existence of 

a threatened or harmed collective interest. The collective claim is generically 

subject to the jurisdiction of the district court of first instance, and as regards local 

jurisdiction, the criteria for local jurisdiction apply, including those related to the 

commission of the offence, the local characteristics of the defendant, etc. 

Although collective proceedings are special proceedings, the court's activity in 

determining provisional and final measures should be characterised as judicial 

administration. 

On the one hand, due to the fact that there is a risk that the defendant's 

infringement will continue and thus endanger the life or health of people, it is 

possible to request the imposition of provisional measures as soon as the statement 

of claim is filed. When the claim is admissible and the court has accepted the 

statement of claim, which contains a specific request for the imposition of such 

provisional measures, it must rule on it, but is not bound by the measures 

requested by the claimant. The law (apart from the characteristic `appropriate`) 

does not provide guidance on possible provisional measures, so it should be 

assumed that in this respect the court has full discretion, and that the criteria and 

rules for imposing final measures also apply. 

The court's decision on the admissibility and imposition of provisional 

measures is not subject to appeal and may be amended or revoked by the same 

court as a result of a change in circumstances, error or omission. The decision is 

expressly subject to unconditional appeal, including before the court of cassation 

(i.e. the filters of Article 280, Paragraph 1 of the Civil Procedure Code do not 

apply to cassation appeals) - Article 385, Paragraph 3 of the Civil Procedure Code. 
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Such a provision is related to the specific nature of the factual aspects of collective 

claims and the usually significant interests involved. 

Secondly, the final measures ordered by the court in collective action 

proceedings are also a manifestation of contentious judicial administration. The 

dispositive principle gives way to the ex officio principle only in the area of 

measures to protect the damaged collective interest when the statement of claim 

seeks compensation for injured persons and its subject matter is specified therein, 

the court cannot award more than what is requested because the compensation 

does not seek to protect the collective interest from future actions or omissions of 

the defendant, but rather compensation for damages already suffered. The 

principle laid down in Article 385, Paragraph 4 of the Civil Procedure Code 

allows for a deviation from the strictly formalistic principle of adequacy between 

the protection sought and the protection granted, as it provides for the possibility 

for the court hearing the collective action to order other measures to protect the 

damaged interest. Due to the fact that the court proceeds from the essence of the 

interest sought to be protected by the collective action and, at its discretion, 

imposes appropriate measures to protect the relevant interest, it is not always the 

case that merely ceasing the infringement or awarding compensation for the 

damage suffered constitutes an adequate measure to protect the relevant interest. 

In collective action proceedings on appeal, regardless of the conditions 

under Article 280, Paragraph 1 of the Civil Procedure Code, only the acts relating 

to the measures for the protection of the injured interest, pursuant to Article 385, 

Paragraph 3 of the Civil Procedure Code, and the decisions on the merits of the 

dispute, pursuant to Article 386, Paragraph 3 of the Civil Procedure Code, and all 

other acts in these proceedings are subject to appeal under the general procedure. 

From the above, it can be concluded that although collective proceedings 

are special proceedings, the court's activity in ordering provisional and final 

measures is characterised as judicial administration of civil relations. Thus, the 

court may order appropriate measures – provisional and final – that best serve the 

interests of the collective. 

 

2.5. Conclusion 

 The conclusion presents the main findings of the dissertation research and 

outlines the proposals for legislative changes to the regulatory framework. 
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3. Main contributions of the dissertation 

 An attempt to construct the first independent and comprehensive study of the 

topic of contentious judicial administration of civil relations in Bulgarian legal 

literature; 

 Proposal for a working definition of contentious judicial administration of civil 

relations proceedings: bilateral, contentious proceedings, the subject of which 

is a non-legal dispute that has arisen between equal parties, subject to 

resolution by an act replacing the parties' failure to reach a voluntary 

resolution, which does not have the force of res judicata and may be revoked 

or amended in the event of a change in the circumstances in objective reality; 

 The following proposals for changes to the legal framework have been made: 

- to repeal the legal requirement provided for in Article 59, Paragraph 1 of the 

Family Code that children must be `from the marriage`, i.e. born after the 

marriage was contracted and before its termination, with a view to equal 

treatment of children born in and out of wedlock; 

- to grant special procedural capacity to unemancipated and minor parents to 

perform legal acts independently in proceedings under Article 123, Paragraph 

2, Article 126, Paragraph 2 and Article 127, Paragraph 2 of the Family Code; 

- to introduce a short deadline for considering the request in proceedings under 

Article 123, Paragraph 2 of the Family Code – on the day of referral or within 

three days of referral to the court; 

- in proceedings under Article 127, Paragraph 2 of the Family Code, to provide 

for the possibility where evidence is found to justify the restriction or 

deprivation of parental rights, for the court to stay the proceedings and initiate 

proceedings ex officio under Article 133 of the Family Code; 

- Shorter deadlines should be provided for in proceedings under Article 127, 

Paragraph 2 of the Family Code for responding to the application (e.g. one 

week) and for scheduling the case for a public hearing (three days from receipt 

of the response to the application); 

- Shorter deadlines should be provided for in proceedings under Article 126, 

Paragraph 2 of the Family Code both for ruling on the regularity of the 

application and the admissibility of the request (e.g. three days) and for 

scheduling the case for a public hearing (e.g. on the day of receipt of the 

response to the application or on the expiry of the deadline for this); 

- a new third paragraph should be added to Article 45 of the Bulgarian Identity 

Documents Act, expressly providing for persons other than those specified in 

Paragraph 1 who may assist in the issuance and receipt of a passport; 
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- to expand the circle of persons entitled to bring a case before the court under 

Article 127a, Paragraph 2 of the Family Code to include the child (in the 

absence of consent from both parents) and persons caring for the child; 

- to provide for shorter procedural deadlines for the examination of the 

application and the court's decision in proceedings under Article 127a, 

Paragraph 2 of the Family Code; 

- to grant the court general jurisdiction to rule on all matters concerning the 

child, regardless of the request submitted to it, taking into account the child's 

best interests; 

- to repeal the 60-day time limit set out in § 1, Point 6 of the Protection Against 

Domestic Violence Act; 

- to create an explicit possibility for the court to raise ex officio the issue of 

compliance with local jurisdiction in proceedings under the Protection Against 

Domestic Violence Act until the conclusion of the first hearing in the case; 

- to increase the time limit for the district court to rule on the appeal from 14 

days to one month; 

- to provide for the possibility of revoking a final decision under the Protection 

Against Domestic Violence Act, but only if the application for protection has 

been granted; 

- to provide for a rule on liability for legal costs in cases where the application 

for protection from domestic violence in relation to the `vulnerable group` is 

withdrawn or rejected; 

- provide for a higher state fee in proceedings under Article 32, Paragraph 2 of 

the Civil Code, calculated on the basis of: the tax assessment - in the case of 

immovable property, the insurance value - in the case of motor vehicles, and 

the market value - in the case of other movable property; 

- repeal the provision of Article 365, Paragraph 1 of the Civil Procedure Code 

in the part: `(...) as well as for filling gaps in a commercial transaction or 

adapting it to new circumstances`, relating to proceedings under Articles 299, 

300 and 307 of the Commercial Code; 

- adding a new section to the Civil Procedure Code devoted to contentious court 

administration, in which the special rules of procedure are systematised. 
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